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Information Provision, Organizational Constraints, and the
Decision to Submit an Amicus Curiae Brief in a U.S.
Supreme Court Case

THOMAS G. HANSFORD, UNIVERSITY OF SOUTH CAROLINA

How do organized interests select the Supreme Court cases in which to file amicus curiae briefs? Starting with
the assumption that organized interests pursue policy influence, I argue that an organized interest will submit
amicus curiae briefs in the cases that provide the greatest opportunity for the interest to influence the content
of the majority opinion. Membership-based interests, however, will also have to consider the effect of their
case-selection decisions on their ability to attract and retain membership support. I test my hypotheses with
data on a large sample of organized interests and their amicus curiae brief filings in the 1991-1995 Supreme
Court terms. The results of this analysis provide support for my hypotheses and indicate that organized inter-
ests seek out cases in which the justices are relatively information-poor. Membership-based interests also
choose cases that allow for visible and apparently “successful” participation.

he increase in organized interest involvement in the

judiciary has been paralleled by a growth in the

number of studies addressing the causes and impli-
cations of this involvement. While some scholars examine
the effect of organized interest involvement on judicial
behavior (e.g., Caldeira and Wright 1988; Epstein and Row-
land 1991; Songer and Sheehan 1993; Spriggs and
Wahlbeck 1997), others attempt to explain why organized
interests choose to incorporate litigation into their reper-
toire of lobbying activities (e.g., Cortner 1968; Kobylka
1991; Olson 1990; Scheppele and Walker 1991). What this
latter line of research has not done, however, is develop an
explanation for how organized interests choose the specific
court cases in which to participate. In the one published
study that systematically investigates the case-selection
decision, Tauber (1998) analyzes the decision of the
NAACP’ Legal Defense Fund to sponsor litigation in capital
punishment cases heard in the U.S. Courts of Appeals and
finds very little support for the influence of “legal” variables
(e.g., whether aggravating circumstances were present or
not) on the LDF’s choices. While it is important to under-
stand the litigation patterns of a high-profile organized
interest such as the LDE it is impossible to draw generaliza-
tions regarding the behavior of the organized interest popu-
lation when studying only one interest. Thus, we know little
about the factors that explain how organized interests select
the court cases in which to participate.

NOTE: A prior version of this article won the 2002 Pi Sigma Alpha award
for the best paper presented at the 2001 Annual Meeting of the
Southern Political Science Association. I am thankful for the help-
ful comments provided by John Gates, Bob Jackman, Stefanie
Lindquist, Jim Spriggs, Steve Wasby, the participants in the Polit-
ical Science Research Workshop at the University of South Caro-
lina, and the anonymous reviewers.
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Even outside of the context of the judicial branch, inter-
est group scholars have not paid much attention to explain-
ing how organized interests select the specific situations in
which to engage in lobbying activity. Recent studies, for
example, analyze the decision to lobby a specific member of
Congress (e.g., Hojnacki and Kimball 1998), but generally
do not systematically investigate why an interest may or
may not lobby a member of Congress during one specific
policy debate as opposed to another.

To begin to address this gap in the literature on the
involvement of organized interests in the Courts as well as
the broader body of research on interest group lobbying
strategies, 1 develop a theoretical explanation for how
organized interests select the U.S. Supreme Court cases in
which to file amicus curiae briefs. Starting with the assump-
tion that organized interests pursue policy influence, my
argument is that organized interests will submit amicus
curiae briefs in the Court cases that provide the greatest
opportunity for the interest to influence the legal policy
established in the majority opinion. This potential to influ-
ence the Court’s policy outputs will depend on the extent to
which the Court needs externally provided information.
The second element of my argument is that membership-
based organized interests (as opposed to institutional inter-
ests) will face an important constraint when selecting Court
cases. Membership-based interests will have to consider
whether or not the case in question allows for visible and
apparently successful lobbying activity, which makes it
easier to attract and retain membership support.

I test my hypotheses with data on a large sample of
organized interests and their amicus curiae brief filings in
U.S. Supreme Court cases from the 1991-1995 terms. These
data allow me to avoid the selection bias problem encoun-
tered by prior research that focuses on a very limited set of
fairly unrepresentative interest groups (such as the NAACP
or ACLU) that are known, ex ante, to be frequently involved
in the courts. My approach, in contrast, includes all types of
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organized interests, regardless of whether they are frequent
participants in the courts or not. With these data, I estimate
a logit model in which the dependent variable is whether or
not an organized interest submitted an amicus curiae brief
in a given Court case. The results of this analysis provide
support for my specific hypotheses and thus support the
broader argument 1 make about organized interests and
their lobbying strategies.

A THEORY OF CASE SELECTION

Each term, the U.S. Supreme Court hears a multitude of
important cases that ultimately lead to significant policy
outcomes. If an organized interest views the Court as a
policy venue worth lobbying, the interest must then choose
the specific case or cases in which to file an amicus curiae
brief.! This represents an important strategic decision for an
organized interest since the extent to which the interest can
obtain its goals will depend upon the type of the cases in
which it is involved. In addition, the decision of an organ-
ized interest to file a brief in a case is significant because
these briefs may influence the nature of the legal rules estab-
lished by the Court’s majority opinion (Epstein and Kobylka
1992; Spriggs and Wahlbeck 1997). The question then is,
how do organized interests select the cases in which to file
amicus curiae briefs??

To answer this question, I assume that organized inter-
ests pursue the goal of policy influence.? An organized
interest engages in lobbying activity in order to attain gov-
ernmental policies that are as close as possible to the posi-
tions held by the interest. Policy influence, however, is
only likely to occur under certain conditions (Baumgart-
ner and Leech 1998: 146), so organized interests act
strategically and select the cases in which these conditions
are present. Given that organized interests hope to influ-
ence policy outcomes by providing policy makers with rel-
evant information regarding the availability and conse-
quences of different policy alternatives (see Austen-Smith
1993; Milbrath 1963), organized interests will be more
likely to participate in the cases in which information is
most needed by the justices.

11 define an organized interest as an organization that uses political
action to achieve its ends (see Schlozman and Tierney 1986). I use the
term organization in a broad sense and include, for instance, public
interest groups, corporations, trade associations, unions, and state and
local governments.

A theoretical answer to this question could be developed either formally
or informally. In general, both formal (e.g., Austen-Smith and Wright
1994; Denzau and Munger 1986) and informal (e.g., Hojnacki and Kim-
ball 1998; Walker 1991) approaches have advanced our understanding
of organized interest lobbying strategies and tactics. The hypotheses 1
ultimately test are derived informally. I leave it to future research to
develop formal models of organized interest participation at the Court,
Some scholars suggest that organizational maintenance constitutes
another important goal for organized interests (Clark and Wilson 1961,
Gates 1998). I argue that organizational maintenance represents a con-
straint, not a goal. Organizational maintenance is not ultimately an end,
but a means to an end.

~

w

Furthermore, a subset of the organized interest popula-
tion faces a significant constraint when making its case-
selection decisions. Membership-based interests (e.g.,
public interest groups) will have to consider the effect of
their lobbying decisions on their ability to attract and retain
membership support. Organized interests that are institu-
tional in nature (e.g., corporations) will not face this same
constraint since they do not need to make membership
appeals.* In short, all interests base their case-selection deci-
sions on the extent to which they can expect to influence
policy outcomes successfully, while membership-based
interests also keep an eye on the connection between lob-
bying activities and maintenance of membership support.

The Conditional Nature of Policy Influence

When the U.S. Supreme Court decides a case, there are
two relevant policy outcomes. First, there is the case dispo-
sition or decision on the merits, which simply affirms or
reverses the lower court’s decision and thus rules in favor of
one litigant over the other. The second and ultimately more
important outcome involves the legal policy or rule estab-
lished in the Court’s majority opinion. A legal rule estab-
lishes a referent for behavior by providing decisionmakers
with information necessary to develop expectations about
how courts will handle similar cases. While the decision on
the merits affects the immediate litigants, it is the legal rule
articulated in the Courts majority opinion that sets the
broader policy or precedent affecting interests and institu-
tions that are not directly involved in the litigation. Orga-
nized interests lobby the Court in an attempt to influence
the content and scope of the Court’s legal rules.

When Supreme Court justices are engaged in the opin-
ion-writing process, they seek to shape legal policy in a
manner congruent with their policy preferences (Epstein
and Knight 1998; Maltzman, Spriggs, and Wahlbeck 2000).
But, the justices do not have complete information on the
ultimate effect that a legal rule will have. Indeed, justices
may have a greater need than legislators for the information
provided by organized interests as there is far less policy
specialization at the Court than in Congress. Members of
Congress can rely on committees and subcommittees to act
as informed policy specialists (Krehbiel 1991) while there is
no equivalent specialization on the Supreme Court.’

By submitting amicus curiae briefs, organized interests
can provide the justices with information on the potential
political, social, and legal implications of a Court ruling
(Barker 1967; Epstein and Knight 1999). It is through this
provision of information that organized interests can influ-
ence the policies set by the justices. There is evidence that

* For a detailed discussion of the distinction between institutional inter-
ests and membership-based interests, see Salisbury (1984).

> Research on the assignment of majority opinions indicates that there
may exist a degree of policy specialization on the Court (Maltzman,
Spriggs, and Wahlbeck 2000). The justices, however, have much less
opportunity and incentive to specialize than members of Congress.
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Court opinions incorporate the information provided by
amicus curiae (Spriggs and Wahlbeck 1997) and that the
arguments made by organized interests can have a real effect
on the legal rules set by the Court (Epstein and Kobylka
1992). Further still, the justices themselves acknowledge
the potentially important informational role played by
amicus curiae briefs (Breyer 1998).

While the legal rules established by the Court can be
influenced by the information and arguments provided by
organized interests, it is fairly clear that organized interests
do not always influence the Court’s policy output.® Instead,
this influence is likely to be conditional in nature. As strate-
gic actors, organized interests will be most likely to lobby
the Court when conditions are conducive for successful
policy influence. The question then is, what are the condi-
tions that affect the likelihood of an organized interest influ-
encing policy?

It is likely that organized interests can expect to have a
greater chance of influencing the Court’s opinions when the
Court is politically receptive to the positions espoused by
the interest. Because political receptiveness varies only over
time, as new justices are appointed, this concept cannot
explain the case-selection decision within a term or small set
of terms. Thus, when examining the case-selection decision,
it is necessary to consider case-specific attributes that affect
the probability of the Court incorporating the information
provided by an interest. The most important case-specific
factors are those associated with the information context
surrounding a case.

The information and arguments provided by organized
interests have a greater chance of influencing the legal rule
established by the Court when the Court is operating in a
relatively information-poor setting. The less relevant infor-
mation that the justices have regarding the likely effects of
the different legal rules that could be established in a case,
the more they will need the information that can be pro-
vided by organized interests. Occasionally, the justices will
invite the solicitor general to file a brief expressing the view
of the executive branch. These invitations are made in the
form of unsigned orders issued before organized interests
can file amicus curiae briefs on the merits of the case in
question.” Presumably, the justices invite the solicitor gen-

6 Studies of the effect of amicus curiae briefs on the Court’s decisions on
the merits yield mixed results. Some scholars find that these briefs exert
a significant effect on the direction of the Court’s decisions (Kearney and
Merrill 2000; McGuire 1990) while others find that these briefs have no
such influence (Songer and Sheehan 1993).

7 Every invitation to the solicitor general during the 1991 to 1995 Court
terms was published before the time frame in which an organized inter-
est could file an amicus curiae brief on the merits of the case. For amici
supporting the petitioner, the time frame for filing a brief on the merits
starts when the Court grants certiorari. For those supporting the respon-
dent, the time frame begins the day the petitioner’ brief on the merits is
filed (which occurs after the Court has granted certiorari). All but one of
the requests for a brief from the solicitor general were published before
cert. was granted in the case. In one instance, the request was made at
the same time that cert. was granted.

eral to submit an amicus brief when they need additional
information about the case. These invitations should repre-
sent a significant signal to organized interests that the Court
is acting in a relatively information-poor setting and may be
particularly receptive to the information provided in amicus
curiae briefs. This should, in turn, affect the probability of
an interest filing a brief.

H,: Organized interests will be more likely to submit amicus
curige briefs when the Court has invited the solicitor
general to file an amicus curiae brief.

One of the alternative sources of information for the jus-
tices are the lawyers representing the litigants involved in
the case. In their briefs and during oral argument (see John-
son 2001), attorneys attempt to provide information that
will help their cause. However, the Court may find itself
wanting for information when the attorneys for the litigants
involved in the case are ineffective in briefing and arguing
the case. McGuire (1995) demonstrates the importance of
attorney experience and it is likely that attorneys experi-
enced in the nuances of Supreme Court litigation will be
more effective in providing relevant information to the jus-
tices. If the attorneys representing the litigants in the case do
a poor job of conveying relevant information to the justices,
then the justices will be forced to rely more heavily on any
amicus briefs that have been filed. Therefore, organized
interests will consider the experience of the litigants’ attor-
neys when deciding whether or not to lobby the in a given
case (Wasby 1995).

H,: Organized interests will be more likely to submit amicus
curiae briefs when the litigants’ attorneys are lacking in
expetience.

The extent to which the justices need information
regarding a case and the issues in dispute will depend, in
part, on the characteristics of the case itself. Some cases are
inherently more complicated than others and thus lead to
greater levels of uncertainty regarding the likelihood that a
particular legal rule will ultimately achieve the justices’
desired outcome. The more complicated a case is, the more
the justices will pay attention to the information provided in
amicus curiae briefs. Therefore,

H,: Organized interests will be more likely to submit amicus
curiae briefs in complex cases.

The Membership Constraint

While seeking policy influence, membership-based inter-
ests (as opposed to institutional interests—e.g., corpora-
tions) must also consider the effect of their lobbying activi-
ties on their ability to attract and retain membership support.
There is fierce competition between membership groups
over the finite set of potential members or supporters (Gates
1998). If a group that relies on members for the provision of
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necessary resources fails to maintain a certain minimal level
of membership support, then it will cease existing. At a min-
imum, a group struggling to maintain itself will have diffi-
culty mounting an effectual lobbying campaign and thus
have a hard time achieving policy influence.

Membership-based interests attract supporters by pro-
viding them with various selective incentives. In addition to
material incentives, these groups often rely on purposive
incentives to garner membership support (Clark and
Wilson 1961; Moe 1980; Walker 1991).8 To provide purpo-
sive incentives, a group needs to make its members feel that
the group is actively pursuing its stated policy goals and
successfully influencing policy outcomes.® In this sense, the
nature of a membership-based interest’s lobbying activities
determines the extent to which the interest can offer purpo-
sive incentives to current or potential members. If a mem-
bership-based interest engages in lobbying behavior that
increases the level of purposive incentives it offers, then it
will have greater success in maintaining or increasing mem-
bership support. Therefore, when making choices regarding
lobbying activities, membership-based interests will need to
take into account the likely effect of these choices on their
ability to offer purposive incentives.

When a membership-based interest is choosing the Court
cases in which to file an amicus brief, it can maximize the
amount of purposive incentives it offers by selecting cases
that allow for visible and apparently “successful” participa-
tion. Lobbying activities provide more purposive incentives
for current or potential members when these activities are
visible. If a membership-based interest can claim to have
been involved in a Court case of which its members are
aware, this will yield greater purposive incentives than
involvement in a Court case unknown by its members. The
more visible the lobbying effort, the more likely it is that
members will know and care about it. Likewise, participa-
tion in salient cases will increase the amount of purposive
incentives offered to those in the pool of potential members.
Thus, participation in visible cases can increase the proba-
bility of attracting new members and retaining current mem-
bers. This may explain why scholars find that some organ-
ized interests appear to seek out the high-profile “test” cases
as opposed to potentially more significant, but lower-profile,
enforcement cases (e.g., Halpern 1976). Because the visibil-
ity of a Court case will largely depend on the amount of
media coverage given to the case, I hypothesize that:

H,: A membership-based interest will be more likely to submit
an amicus curide brief when it expects that the case will
receive media coverage when the Court decides it.

8 It is important to note that purposive incentives are selective. Only mem-
bers of the group can benefit from feeling that they are helping the group
achieve its policy goals.

° Moe (1980) argues that, due to incomplete information and the strategic
behavior of group leaders, rational individuals may believe that their
participation in the group leads to greater policy influence than it actu-
ally does.

A member of an organized interest also derives purposive
benefits from believing that the interest is achieving a degree
of success in its lobbying campaigns. There is not a perfect
correlation between an interest actually achieving policy
influence and the provision of purposive incentives. It is dif-
ficult even for policy experts to identify the effect of an
interest’s involvement on governmental policy. Current and
potential members of the organized interest will find this
even more problematic and will clearly have incomplete
information on the degree to which the group is actually
influencing the policy process.

Due to the low levels of information that a member has
about the actual policy influence exerted by an organized
interest, a membership-based interest must focus on appear-
ing to be successful in its policy battles. While the interest
prefers to influence the legal rule being established by the
Court, it is difficult to communicate this type of success. It
is much easier to communicate the fact that the litigant sup-
ported by the interest won the case. The “membership con-
straint” leads a membership-based interest to participate in
cases in which the position supported by the interest is
likely to emerge victorious on the merits, regardless of any
influence exerted by the interest. This type of behavior is
analogous to the credit-claiming behavior that members of
Congress exhibit (Mayhew 1974).

H,: A membership-based interest will be more likely to
submit an amicus curiae brief in a case when it expects
that its position on the merits will win.

In summary, I am arguing that all organized interests
select the cases in which to file amicus curiae briefs based,
at least in part, on the likelihood of influencing relevant
policy. This likelihood is at its greatest with cases in which
the justices have particularly incomplete information about
the available policy alternatives and their probable effects.
Membership-based interests, however, face a constraint that
need not concern institutional interests. In order to main-
tain membership support through the provision of purpo-
sive incentives, a membership-based interest will seek out
cases with high levels of visibility and in which the interest’s
position on the merits will be supported by the Court.

DATA AND METHODS

To test my hypotheses, I randomly sampled 735 organ-
ized interests from Washington Representatives, regardless of
whether they have been involved in litigation or not, and
then compiled data on these interests and their amicus
curiae brief filings at the U.S. Supreme Court.!® This

19 Two of the primary organized interest listings used in prior research are
Washington Representatives (Salisbury 1984; Schlozman and Tierney
1986) and Washington Information Directory (Walker 1991). For my
purposes, Washington Representatives is preferable because the other
two sources do not include businesses and other types of institutional
interests.
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sample includes a mix of membership-based and institu-
tional interests such as public interest groups, trade associ-
ations, corporations, labor unions, and local governments.
For 579 of these interests, I was able to gather data on
whether or not they are membership-based or institutional,
the issues with which they are concerned, and the positions
taken on these issues.!!

To generate some of the independent variables discussed
below, I needed to use a comprehensive issue typology that
would accommodate the wide set of interests represented
in my sample. A slightly modified version of the issue
typology introduced by Baumgartner and Jones in their
Agendas Project Data Set serves this purpose well.!? This
modified typology includes 28 categories ranging, for
example, from defense to crime to civil rights to agricul-
ture.!® For each organized interest, I coded the issue(s) of
concern to the interest and the ideological direction (lib-
eral, moderate, conservative) of the position held by the
interest on each of the relevant issues.'* For many of the
organized interests in the sample, this meant content-ana-
lyzing and categorizing the position statements provided
by the interests.!> Many of the institutional interests, how-
ever, do not provide public statements regarding their

! Here, I primarily relied on several sources of information. First, I col-
lected data from a variety of publications such as Encyclopedia of Associ-
ations and Public Interest Law Groups: Institutional Profiles. Second, I con-
sulted the materials published by the organized interests themselves
(brochures, websites, etc.). Finally, I was also able to directly contact
many of the interests and have them provide information that I could
not obtain elsewhere.

For information on Baumgartner and Jones’ Agendas Project Data Set,
navigate to http://depts.washington.eduw/ampol/agendasproject.html.

I took the 19 major topic codes outlined by Baumgartner and Jones and
subdivided several of them. The resulting 28 categories are: macroeco-
nomics, civil rights/minority issues, civil liberties, health, agriculture,
labor/employment, immigration, education, environment, energy, trans-
portation, law/crime, family issues, social welfare, community develop-
ment/housing, banking/finance, domestic commerce, defense, space/
science technology, communication, foreign trade, international affairs,
general government operations, federalism, separation of powers, regu-
lation of campaigns/elections, public lands/water management, and
Indian affairs.

I used Spaeth’s (1998) guidelines for what constitutes a liberal or con-
servative position on these issues.

To assess the reliability of my coding of the relevant issues and policy
positions for an interest, I had a second coder code the issues and posi-
tions for a random sample of 25 of the interests. The rate of agreement
between my coding of the issues and that of the reliability coder ranges
from 88 percent to 100 percent. In order to determine the degree to
which these rates of agreement compare with the agreements expected
by chance, I calculated Kappa statistics (see Cohen 1960) for each issue
category. For all but 2 of the 28 issue areas, Kappa is greater than .6,
indicating substantial agreement between the two coders (Landis and
Koch 1977). 1 thus conclude that my assignment of issue categories to
the organized interests in my sample is sufficiently reliable.

Regarding the policy position codes, there are four possible codes
for each issue area for each interest: liberal position, moderate position,
conservative position, issue not relevant to the interest. Intercoder
agreement again ranges from 88 percent to 100% and all but two of the
Kappa statistics are greater than or equal to .6. Based on these results, it
appears that these data are reliable.

=

policy interests and positions, so for these interests I devel-
oped guidelines to impute the relevant issues and positions
for the interest.!®

Dependent Variable

I gathered data on the amicus curiae brief filings of these
organized interests from United States Reports, Briefs and
Records of the United States Supreme Court, and Lexis. With
the amicus curiae data and the data on the organized inter-
ests, I compiled a dataset in which the unit of analysis is the
organized interest—case dyad. There is an observation for
each organized interest in my sample for each of the 469
cases orally argued before the Court from the 1991 to 1995
terms (N = 266,441).1” With these data, [ estimated a logit
model in which the dependent variable equals 1 if the
organized interest submitted an amicus curiae briefina U.S.
Supreme Court case and 0 otherwise.

The advantage of this research design is twofold. First, it
allows me to examine both case-specific variables as well as
variables that are specific to the organized interest—case
dyad. Second, by including data on all 579 of the interests
in my sample regardless of whether they ever filed a brief at
the Court or not, I am able to avoid the selection bias prob-
lem encountered by most prior studies of organized interest
involvement in the courts (e.g., Caldeira and Wright
1990).!8 The primary disadvantage of my approach is that
the data are likely to be somewhat over-inclusive. There
may be organized interest—case dyads in which the proba-
bility of an organized interest submitting a brief is extremely
low because the disputed issue is of no relevance to the
organized interest. As discussed below, I attempt to control
for this over-inclusiveness by including a control variable
for case relevance. Further, this over-inclusiveness provides
a strong test for my hypotheses as my coefficient estimates
may be deflated somewhat.

!¢ This imputation process was fairly straightforward. For example, the
vast majority of institutional interests in my sample are businesses and
these were coded as having interest in the general economic policy cat-
egories as well as any specific categories into which the business might
fall (e.g., agriculture, energy, transportation, etc.). When imputing the
policy positions held by institutional interests, I used a second set of
coding rules. For example, businesses were coded as holding conserva-
tive positions on economic issues (see McCarty and Poole 1999; Schloz-
man and Tierney 1986) and cities were coded based on the policy posi-
tions specifically outlined by the National League of Cities.

A handful of the organized interests in my sample were not formed until
after 1991. For these interests, I include observations for all Court cases
starting in the year the interest was formed and ending in the 1995
term.

Of the 266,441 observations, there are only 526 instances in which the
dependent variable equals one. Thus, the dependent variable is highly
skewed. In order to assess the degree to which this may influence my
results, I also estimated my model as a rare events logit model (see King
and Zeng 2001). The rare events logit model produced estimates that
are virtually indistinguishable from the results of the standard logit
model. Therefore, it appears that the skewed distribution of the
dependent variable is not affecting the coefficient estimates.

=i
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Independent Variables

Solicitor General Invited to File. This variable is coded as 1
if the Court invited the solicitor general to file a brief express-
ing the view of the executive branch, and 0 otherwise.!

Attorney Experience. To measure the collective Supreme
Court experience of the litigants’ attorneys, I use the natural
log of the number of times that the lead attorneys for the lit-
igants, combined, previously represented clients before the
Supreme Court.?° This measure is logged because it is likely
that attorney experience will have a diminishing effect on
the probability of an interest filing a brief. That is, I expect
a change from 35 to 40 total prior cases-worth of experience
to matter less than a change from O to 5.

Case Complexity. I utilize two separate indicators of case
complexity in my model: number of legal provisions
involved in the case and number of issues raised. I expect
that as these measures of complexity increase, the probabil-
ity of an organized interest filing a brief will also increase.
Both indicators are derived from Spaeth (1998).

Media Coverage. 1 measured this variable as a four-point
scale based on the extent to which the New York Times cov-
ered the Courts decision to hear the case.?! If the case
received no such coverage, this variable is coded as 0. If the
decision to hear the case is mentioned in an article but is not
the lead story in the article, then it is coded as 1. For cases
in which the Court’s decision to grant a writ of certiorari is
the focus of an article, this variable equals 2. Finally, Media
Coverage is coded as 3 if the decision to hear the case is the
lead story in a front-page article. It should be safe to assume
that the more coverage that a case gets simply for being
placed on the Courts docket, the more coverage it will get
once the Court hands down a decision. I argue that the more
media coverage that a case is being given at the certiorari
stage, and thus will be given at the merits stage, the more
likely it is that membership-based interests will submit
amicus curiae briefs. In order to test this hypothesis, I inter-
acted the Media Coverage variable with a variable designating
whether or not the organized interest is membership-based
(Membership-Based Interest) and expect the estimate for this
variable to be positive in direction. For estimation purposes,
I also included Media Coverage in the model on its own.

19 These data were gathered by examining the Court’s orders regarding
each case included in the analysis.
20 In order to gather these data, 1 performed a search in Lexis to determine
all the previous Supreme Court cases in which the attorney had been
counsel to a litigant. 1 include all such instances up until, but not
including, the year the case in question was decided. These data are
right-censored at 20 instances of prior Court involvement per attorney.
Thus, the maximum value for this variable before it is logged is 40.
I could not include coverage of the Courts decision on the merits
because the decision on the merits occurs well after organized interests
decided whether to submit amicus curiae briefs in the case or not. For
this reason, 1 could not employ Epstein and Segal’s (2000) measure of
case salience, which is simply a dummy variable denoting whether or
not the case received front-page coverage in the New York Times when
the Court decided it on the merits.

Likelihood of Winning. To generate a measure that captures
the expectation of the direction in which the Court will rule
in a given case, I utilized three variables that are generally
viewed as reasonable predictors of the Courts decisions on
the merits and that could be observed by an organized inter-
est that is considering filing a brief: the ideological direction
of the lower court decision, the involvement of the solicitor
general as a litigant, and the ideological position of the
median justice on the Court.?? Using these variables, I esti-
mated a logit model in which the dependent variable is the
ideological direction of the Court’s decision.?> I then use this
model to generate the predicted linear index of the Court’s
likelihood of ruling in a liberal manner for each case in the
dataset.?* Negative values of this index are associated with a
greater than 50 percent chance of a conservative decision
while positive values represent a greater than 50 percent
chance of a liberal outcome. This index equals 0 when there
is an equal chance of either a conservative or liberal outcome.

If the organized interest in question holds a liberal posi-
tion on the issue involved in the case, then Likelihood of Win-
ning equals the predicted index described above. If the
organized interest holds a conservative position, then Likeli-
hood of Winning equals the reverse of this predicted linear
index (i.e., — (index)). If the interest holds a moderate posi-
tion on the issue or the issue is not relevant to the interest,
then Likelihood of Winning equals 0, which is the equivalent
of a .5 probability of emerging victorious. I argue that the
greater the likelihood of “winning” on the merits, the more
likely it is that a membership-based interest will participate
in a case as amicus curiae. Therefore, I interact Likelihood of
Winning with Membership-Based Interest and expect the coef-
ficient for this variable to be positive in direction. Likelihood
of Winning is also included separately in the model, in order
to properly estimate the coefficient for the interaction term.

Membership-Based Interest. This variable is coded as 1 if the
organized interest has voluntary members, and O otherwise.
Thus, a group like the American Family Association is coded
as 1 while Continental Grain Company is coded as 0.2° I only

2
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The ideological direction of the lower court decision is taken from
Spaeth (1998) while the involvement of the solicitor general is coded
from United States Reports. Justice ideology is measured as the percent-
age of time the justice voted for the liberal outcome over his or her
career in the issue area dealt with by the case in question (see Epstein
et al. 1996: Table 6-2).

23 The direction of the Courts decision is taken from Spaeth (1998). The
estimated model used is:

Likelihood of a Liberal Decision = —.84*(Liberal Lower Court
Decision) + .30*(Solicitor General Advocates Liberal Decision)
— .67*(Solicitor General Advocates Conservative Decision)
+.02*(Median Justice’s Ideological Position) — .41.
2
25

The predicted linear index of a logit model is simply x.

Since membership in labor unions is often not completely voluntary,
unions are coded as 0. Organized interests that do not technically have
“members” but actively seek contributions (e.g., Center for Community
Interest) are coded as 1 because, functionally speaking, they will behave
like a membership group and compete for voluntarily contributed
resources.
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= TABLE 1
LOGIT MODEL OF THE PROBABILITY OF AN ORGANIZED INTEREST SUBMITTING AN AMICUS CURIAE BRIEF IN A U.S. SUPREME COURT
CASE, 1991-1995

Standard Error:

Estimated
Independent Variable Coefficient Robust Bootstrap
Solicitor General Invited to File 612%* 124 .166
Litigant Attorney Experience -.085* .036 .042
Case Complexity: Number of Legal Provisions .145* .066 .064
Case Complexity: Number of Issues -141 211 .259
Media Coverage X Membership-Based Interest A422* .196 115
Likelihood of “Winning” X Membership-Based Interest 621* 302 321
Control Variables:
Case Relevance 1.62* .196 130
Constitutional Case .590* .092 112
Previous Court Involvement .348* .048 .009
Component Terms:
Media Coverage of Case 230t .086 .071
Likelihood of “Winning” —-.092 .182 .199
Membership-Based Interest .022 490 162
Constant -8.01t 451
Number of Observations 266,441
Log Likelihood 2445
Chi-Squared (Wald Test, 12 deg. of freedom) 661*

*p < .05 (one-tailed test)

Tp < .05 (two-tailed test, for the variables for which there is no hypothesized effect)

Note: Significance tests are based on bias-corrected confidence intervals generated by bootstrapping the model (1000 re-samplings and estimations with

sample sizes of 266,441).

expect this variable to condition the effects of Media Coverage
and Likelihood of Winning, but, for estimation purposes, Mem-
bership-Based Interest is also included separately in the model.

The model also includes three control variables. Almost
certainly, an organized interest will prefer to participate in
cases in which the contested issue is relevant to the interest
and its agenda. I control for this effect by including Case Rel-
evance, which equals 1 if a case deals with an issue that is
relevant to the organized interest in question, and O other-
wise.?® When the Court hears a case involving the interpre-
tation of a federal statute, its decision is at risk for being
overridden by Congress (see Eskridge 1991).%” Thus, when
the Court is deciding a statutory case, it is not handing
down a decision that will necessarily lead to significant,
long-lasting policy change. Organized interests may there-
fore prefer to lobby the Court when it is deciding a consti-
tutional case because the potential for a long-lasting policy

26 This is determined by comparing the issue(s) of concern to the interest
with the issue involved in the case as determined by Spaeth (1998). To
do this, I matched the 28 issues of the modified Baumgartner and Jones
issue typology with Spaeth’s Issue variable.

27 Just the threat of a congressional override may constrain the set of

potential legal rules that the Court might set in a statutory case (see
Gely and Spiller 1992; Hansford and Damore 2000).

victory is greater. Constitutional Case is coded as 1 if, based
on Spaeth (1998), the case dealt with a constitutional issue,
and O otherwise. Previous Court Involvement is measured as
the average number of amicus curiae briefs filed by the
organized interest per year over the previous three years.
This variable is included to control for the fact that, regard-
less of case-specific factors, some organized interests simply
participate at the Court at a higher rate than others.

RESULTS

The results of the logit model are presented in Table 1.
Since Likelihood of Winning consists of values predicted by
another model, the conventional estimates for the standard
errors of the logit coefficient estimates will not be correct
and should be treated as approximations of the true stan-
dard errors (Nelson and Olson 1978). Thus, I bootstrapped
the standard errors and present both the conventional
robust standard errors and bootstrapped standard errors in
Table 1.28 Significance tests are based on the bias-corrected

8 The bootstrapped standard errors were generated with 1000 re-sam-
plings (N = 266,441) and estimations of the logit model. Both the boot-
strapped and conventional standard errors were estimated with a robust
variance estimator that allows for the errors to be correlated across the
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confidence intervals generated by the bootstrapping proce-
dure, but tests based on the robust standard errors yield the
same conclusions.

The chi-squared statistic of the model is statistically sig-
nificant (p < .05), indicating that the inclusion of the
explanatory variables yields a better-fitting model than a
constant-only model. More importantly, the coefficient esti-
mates for all but one of the variables suggested by my
hypotheses are in the expected direction and are statistically
significant.

[ have argued that all organized interests prefer to partic-
ipate in the cases in which the Court is most needful of the
information that can be conveyed in amicus curiae briefs. It
is in this situation that organized interests can expect to
have the greatest chance of exerting influence over the legal
policy established by the Court. The positive and statisti-
cally significant coefficient estimate for Solicitor General
Invited to File provides evidence for my hypothesis that
when the Court asks the solicitor general to file a brief pre-
senting the position of the United States, organized interests
will see this as a signal that the Court needs more informa-
tion in this particular case and will thus be more likely to
lobby the Court in such a case.

Based on the estimated coefficient for Litigant Attorney
Experience, it also appears that organized interests are less apt
to submit amicus briefs when the attorneys representing the
litigants are experienced in arguing cases before the Court.
Conversely, the presence of inexperienced attorneys increases
the probability of organized interests lobbying the Court. This
result is particularly interesting in light of McGuire’s (1994)
conclusion that expert lawyers are more likely to solicit
organized interests to file amicus curiae briefs. My analysis
indicates that, despite such solicitations, organized interests
are more likely to participate as amicus curiae when the attor-
neys representing the litigants are less experienced and, thus,
presumably have less Court expertise.?

[ also argued that organized interests should be more likely
to file briefs in complicated cases because the justices have a
greater need for information in this type of case. My results
here are mixed. The estimated coefficient for Case Complexity:
Number of Legal Provisions conforms to my expectation, as it is
positive in direction and statistically significant. The greater

multiple observations associated with a given organized interest.
Mooney and Duval (1993) discuss bootstrapping as an alternative
method of estimating standard errors and conducting hypothesis tests.
Gordon (2001) provides a substantive example of using bootstrapped
standard errors when estimating a limited dependent variable model in
which one the independent variables is an instrument generated by
another limited dependent variable model.

Using simply the raw number of prior Court cases in which the litigants’
attorneys were previously involved, as opposed to the natural log of this
total, also yields the same fundamental conclusion — the experience of
the litigants’ attorneys exerts a negative, statistically significant influ-
ence on the probability of an organized interest filing an amicus brief.
Experimentation with this and other functional forms (i.e., various
scales) suggests that the results for this variable are quite robust and are
not sensitive to the exact specification of the variable measure.

2
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the number of legal provisions at stake in a case, the more
likely it is that the justices will need externally-provided
information in order to create legal policy that will ultimately
achieve the desired policy effect. Organized interests appear
to respond to this need and are more likely to file briefs in
such cases. The estimate for Case Complexity: Number of Issues
is not statistically significant, however.

While the results up to this point apply to all types of
organized interests, the results for the two interaction terms
in the model support my argument that membership-based
interests also consider the effect of their lobbying activities
on their ability to maintain membership support. The esti-
mate for Media Coverage X Membership-Based Interest is pos-
itive and significant, demonstrating that membership-based
interests consider the level of media coverage that surrounds
a Court case. The more the media covers the Court’s decision
to hear a case, the greater the probability of a membership-
based interest submitting an amicus brief in the case.?

As evidenced by the estimate for Likelihood of “Winning”
X Membership-Based Interest, membership-based interests
also prefer to participate in cases in which the position they
support is likely to win on the merits. Such behavior allows
an interest to claim to its members that its role in the litiga-
tion may have generated the victory, increasing the provi-
sion of purposive incentives to these members.>!

The estimates for the three control variables included in
the model are worth discussing briefly. Not surprisingly, an
organized interest is more likely to submit a brief when the
case deals with an issue that is relevant to the interest. The
estimate for Constitutional Case is positive and statistically
significant, suggesting that an organized interest has a

30 1f 1 take Epstein and Segal’s (2000) approach and dichotomize Media
Coverage (i.e., code it as 1 if the decision to hear the case is the focus of
a front-page article and 0 otherwise), the fundamental result remains
the same—the estimated coefficient for Media Coverage X Membership-
Based Interest is positive and statistically significant. If Media Coverage is
measured on a three-point scale in which the middle two categories of
the four-point scale are collapsed together (0 = no NYT coverage; 1 =
the granting of cert. is covered but it is not the focus of a front-page arti-
cle, 2 = the granting of cert. in the case was the focus of a front-page
article), then, again, the estimate for the interaction term is positive and
significant. Thus, the use of the four-point scale does not yield substan-
tively different results than these two other possible specifications. 1
find the four-point scale preferable because it is a finer-grained measure
of media coverage than these alternatives.

It is possible that Likelihood of “Winning” could exert an effect regardless
of whether an interest is membership-based, because the interest will
want to participate in cases in which the probability of its position pre-
vailing is close to .5. That is, interests could prefer to participate in cases
in which the Court could go either way on the merits. There are two
ways to test this hypothesis. First, I estimated the model with a variable
consisting of the absolute value of Likelihood of “Winning,” thus captur-
ing the distance from a .5 probability of winning (since 0 on the Likeli-
hood of “Winning” scale corresponds with a .5 probability). The coeffi-
cient estimate for this variable was statistically insignificant. Second, 1
estimated the model with Likelihood of “Winning” and Likelihood of “Win-
ning” Squared. The coefficient estimates for these two variables do not
indicate a curvilinear relationship between the likelihood of winning
and the probability of a brief being filed. Thus, there is no empirical
support for this alternative hypothesis.

3
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= TABLE 2
PREDICTED PROBABILITIES OF AN ORGANIZED INTEREST SUBMITTING AN AMICUS CURIAE BRIEF IN A SUPREME COURT CASE

Independent Variable
(at min. and max. values)

Probability of a Membership-Based ~ Probability of an Institutional

Interest Filing a Brief Interest Filing a Brief

Solicitor General Invited to File
Not requested (0)
Requested (1)

Litigant Attorney Experience
No experience (0)
Highly experienced (3.7)

Case Complexity: Number of Legal Provisions
Least complex (0)
Most complex (5)

Media Coverage
No coverage (0)
Front-page coverage (3)

Likelihood of Winning

Least likely (-1.41)
Most likely (1.41)

.019 .015
.034 .028
.023 .019
.017 .014
.017 .014
.035 .029
.015 015
.097 .029
.009 018
.040 .014

Note: Predicted probabilities were calculated by varying the independent variable of interest while holding other independent variables constant. See text for

details.

greater probability of submitting an amicus brief in a con-
stitutional case than in other types of cases (e.g., cases
involving statutory interpretation). Finally, Previous Court
Involvement is positively associated with probability of filing
a brief in a case.

To further assess the substantive effect of the independ-
ent variables of theoretical interest on the likelihood of an
organized interest filing an amicus brief in a Court case,
Table 2 presents predicted probabilities generated from the
model reported in Table 1. I calculated these predicted
probabilities for situations in which a constitutional case
deals with an issue relevant to the organized interest and the
organized interest has a recent history of participation at the
Court.>? All other independent variables are held at their
means while the variable of interest is moved from its min-
imum observed value to its maximum observed value.

The predicted probabilities displayed in the table lead to
three general conclusions. First, the substantive effect sizes
of all three variables related to the ability of an organized
interest to affect policy by participating at the Court are
quite similar. Second, Media Coverage clearly has the largest
substantive effect on the probability of a membership-based
interest filing a brief. If a case gets front-page treatment by
the New York Times when the Court decides to hear it, a
membership-based interest has a .092 probability of sub-
mitting a brief in the case, as compared to a .015 probabil-
ity if the case is not discussed by the New York Times when
the Court grants cert. The third conclusion that can be

32 Specifically, Case Relevance equals one, Constitutional Case equals one,
and Prior Court Involvement is set at five.

drawn from this table is that all of the predicted probabili-
ties are quite small. This result should not be too surprising
given that the baseline probability of any given organized
interest participating in any given Supreme Court case is
naturally very small.

It is also important to point out that the predicted proba-
bility of an interest filing a brief grows considerably if several
of the independent variables move in the necessary direc-
tion.>® For example, if the case is constitutional and complex
in nature (i.e., the case involves five legal provisions), the lit-
igants’ attorneys have no Court experience, and the solicitor
general’s input has been requested, a membership-based
interest has a 5.5 percent chance of filing a brief even if the
case received no coverage by the New York Times when it was
placed on the docket. If the case did receive front-page cov-
erage, then the likelihood of a membership-based interest
submitting a brief jumps to 29.1 percent. If the position sup-
ported by the organized interest is also very likely to prevail
on the merits, then the probability of the interest filing a brief
increases further to 46.6 percent.

The relationship between Media Coverage and the proba-
bility of the two different types of organized interest sub-
mitting an amicus brief is further demonstrated in Figure 1.
These probabilities are calculated in the same manner as in
the paragraph above, except that Likelihood of Winning is

3 The discrete changes in probability shift as the baseline probability
changes because in a logit model the relationship between the inde-
pendent variables and the dependent variable is fundamentally non-
linear. Independent variables will have their greatest effect when the
baseline probability of an event occurring is .5 and will have the small-
est effect when the baseline probability approaches 0 or 1.
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= FIGURE 1
THE EFFECT OF MEDIA COVERAGE ON THE PROBABILITY OF AN ORGANIZED INTEREST SUBMITTING AN AMICUS CURIAE BRIEF
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Note: Predicted probabilities were calculated by varying Media Coverage while holding other independent variables constant. See text for details.

returned to its mean value and Prior Court Involvement is set
at eight. The likelihood of a membership-based interest sub-
mitting a brief is very similar to that of an institutional inter-
est when a case has no coverage at the certiorari stage. As
the amount of pre-decision media coverage increases, the
probability of a membership-based interest submitting a
brief increases substantially and clearly exceeds the equiva-
lent probabilities for an institutional interest.

DiscussioN

Despite providing contributions on a number of fronts,
prior research on the involvement of organized interests at
the Supreme Court has not developed a general explanation
for how organized interests choose the specific cases in
which they will participate. In an attempt to build on this
literature, I have argued here that the decision of an organ-
ized interest to lobby the Court in a given case will depend
on the extent to which the Court is operating in an infor-
mation-poor context. Membership-based interests also have
to consider the likely effect of participation on their ability
to maintain membership support. In short, all interests
select Court cases based on their desire to maximize the
probability of exerting policy influence, while a subset of
interests are further constrained by organizational mainte-
nance concerns. The results of my statistical model provide
evidence for this general argument and for the specific
hypotheses tested.

My theory and data analysis yield several interesting
implications regarding the involvement of organized inter-

ests in the courts. To start, it appears that Tauber’s (1998)
conclusion that the Legal Defense Fund’s participation deci-
sions in the U.S. Courts of Appeals are not systematic does
not generalize to the participation decisions made by the
broader organized interest population. There are, in fact,
systematic elements to the decision of organized interests to
submit amicus curiae briefs at the U.S. Supreme Court.

One of these systematic components involves the infor-
mation context in which the justices operate when deciding
a case. The amount of information regarding the availability
and likely effect of potential legal policy that could be created
with the decision varies across cases. Although basing their
decisions on the likelihood of achieving their own policy
goals, organized interests appear to play a potentially benefi-
cial role at the Court in the sense that they are more likely to
file amicus curiae briefs in the cases in which the Court is rel-
atively information-poor. It is in the cases that are particu-
larly complicated, involving inexperienced attorneys and in
which the Court signals a need for additional information,
that organized interests are most likely to provide informa-
tion by submitting amicus curiae briefs. While this addi-
tional information is not necessarily beneficial to the justices
and the pursuit of their own policy goals, it may act to alle-
viate the occasional information-poor case context.

Another implication drawn from this analysis is that
scholars studying media coverage of Court cases should be
aware that some organized interests seek out cases that are
likely to get coverage once they are ultimately decided on
the merits. Slotnick and Segal (1998), for example, con-
clude that the number of amicus curiae briefs filed in a
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Court case is a strong predictor of television news coverage
of Courts decision on the merits of the case. My results,
however, suggest that membership-based interests gauge
the likely coverage of a Court decision and participate in
cases that received media coverage when the Court placed
the case on its docket. Thus, it is not clear to what extent
scholars can assume that the presence of amicus curiae
briefs causes the media to cover a Court decision on the
merits. Some organized interests will attempt to participate
in cases that are going to get significant media attention.

On a similar note, scholars need to be careful when
ascertaining the effect of amicus curiae briefs on the
Supreme Court’s decisions on the merits (e.g., Kearney and
Merrill 2000). My model indicates that membership-based
interests may select cases based in part on the likelihood of
their position winning on the merits. As a result, member-
ship-based interests may appear to have influenced the
Courts decision on the merits, while in fact the Court’s
probable decision direction influenced the organized inter-
ests’ choice to participate in the case. This creates a chal-
lenge for researchers attempting to estimate the actual causal
effect of amicus curiae briefs on the decisions on the merits.
The mere presence of a correlation between number of
amicus curiae briefs supporting a position on the merits and
the Courts decision in the case will not be sufficient to
demonstrate causation.

My analysis also has implications for the broader litera-
ture on interest group lobbying strategies and tactics.
Research on the determinants and effectiveness of organized
interest lobbying efforts typically defines lobbying as infor-
mation transmission but does not assess whether interests
seek out low information situations. My results suggest that
organized interests seek out situations in which policy
makers have less than optimal information, relatively speak-
ing. It is in these situations in which organized interests can
expect to have the greatest probability of exerting some
influence over policy outcomes.

In addition, my analysis indicates that membership-
based interests behave differently than their institutional
counterparts when it comes to making strategic lobbying
decisions. This difference in behavior can be explained by
the need of a membership-based interest to make lobbying
decisions based in part on the impact of these decisions on
the ability to maintain the vitality of the organization. These
elements of my argument should be applicable to the lob-
bying decisions made by organized interests that are active
in policy venues other than the courts.
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